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5. The Government of Assam in the Finance Department raised all the above issues in its
endorsement dated 05. 12 2015 to Education Department. The endorsement reads as
follows: '

3

‘Secretary, Secondary Education Degartment/O
Ref: Your endorsement dated 13.11.2015. at page 75/RNS in the File .
No.ASE.345/2011

Finance Department while submitting the proposal to the Hon'ble Chief
Minister (as FM) observed that the proposed amendment appears to have a
far reaching implication to the State’s Finances and it is essential to examine
the matter comprehensively to offer the views of Finance Department on the
proposed amendment Bill. The observations of Finance Department
submitted to Hon'ble CM (as FM) were as under: '

1. First, it is noted that the whole exercise requires the answers to two basic

questions-
(a) How to serve the education interest of the children? and (b) At what
cost? The answer to these questions can be safely found within the '
constitutional and legal framework as conferred in the Right to Education
Act, 2009. Accordingly, the following cntlcal examination would put the

. ‘matter in a proper perspective: )

2. It is glaring to note that certain prov'isions of the AVEI (PS) Act and as

. amended in 2012 and 2013 are found to be not in consistency with the
provisions of RTE Act, 2009 -of Central Government particularly those
related to the serving the interest of Children's Education vis-a-vis cost to
the State Exchequer. These aspects-would cover the number of teaching and
non-teaching staff proposed to be provincialised and cost of infrastructure
development cost which in turn basically depends on the number of schools
to be run by the State Government.

‘3. As regard to the number of teachers, PTR is the basis and the Schedule (see
Sections 19 & 25) norms and standard for a school of RTE Act, 2009

- —-provides that there should be two_teachers. up to 60 students in class.l.to.V,
it means PTR is 1:30. whereas the Section 3(i) of AVEI (PS) Act 2011 and
as amended in 2012 and 2013 provides for 1:25 PTR. This provision has led
to provincialisation of services of a large number of teachers which has
already put a huge financial stress on the resources.

4. Also, the provision of section 4(1) of RTE Act. 2009 has stipulated
condition for establishment of school within one km for primary school of
classes [ to V and 3 kms for classes VI to VIII has not been referred to in the
AVEI (PS). Act 2011 and as amended in 2012 and 2013 which has resulted
provincialisation of school in close, proximity of areas which could have
been scrupulously avoided.
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The same schedule of RTE Act. 2009 has also set the conditions of the
school building and other required amenities for a primary school such as all
weather building consisting of (i) at least one classroom for every teacher
and an office-cum-store-cum-Head teacher's room; (ii) barrier-free access;
(iii) separate toilets for boys and girls: (iv) safe and adequate drinking water
facility to all children; (v) a kitchen where mid day meal is cooked in the
school; (vi) Playground;

Through section 3(3) & (4) of the AVEI (PS) Act. 2011 provide that the
institution shall acquire the required infrastructure as specified in the
schedule of the RTE Act, 2009 within two years from the date of
commencement of this Act, the department appears to have not put in place
any system to confirm the compliance of these provisions not only for the
proposed cases but also for the provincialisation so far accorded.

In the event of provincialisation without the stipulated infrastructure, it
would shift enormous financial burden and onus on the State Govt. as per
RTE Act, 2009 and in such cases Central Government will not support the
State Govt. with funds, since PTR is far lower than the stipulation fixed by
the RTE Act, 2009.

As regards other than Elementary Education, such principles have either not
diligently stipulated or ignored whlle provincializing the services of the
teaching and non teaching staff of secondary and college level institutions.
There are no reports of maintaining the proper norms for enrolment, for building
and amenities in the institutions and-for the distance to be maintained between
two institutions, etc. Thus. the scarce resources are not gainfully put to use.

With regard to financidl implications involved so far in the provincialisation of
services of teaching and non teaching staff of the venture institutions from
Primary to Higher Education levels, no comprehensive information could be

made available to the Finance Department by the Education Department.
Though the Department Indlcated in the current proposal that the fInancial

implication -is Rs.120.44 crore per annum against 3699 posts, it is doubtful
whether the information is accurately available on the record and whether such
detailed exercise has been conducted. No details are available on the file also.
This information is doubtful because at the time of initial provincialisation in
the year 2011, the department stated that the financial implication was only Rs
1144 crore while the current position even with many proposals pending, the
total financial implication is hovering around Rs.8000 crore.

Records of Finance (SIU) Department show that since inception of the AVEI
(PS) Act. 2011 to till date, the serviges of 57,131 number of teaching and non
teaching staff of Elementary, secondary inclusive Madrassa and Higher
Education Departments have been plovmcmllzed under this Act. This is almost
nearing the number that was initially assessed in the year 2011. But, as per the
education department's report there are many more proposals pending and as
such the original assessment was grossly under-assessed putting the state
finances under severe stress with about 40% of total salary expenditure of the
State Government going only to this department.

The total financial implication of ongoing provincialisation itself is not clear. As
per the recent assessment of the Education Department, the cxpected financial
outflow is about Rs.8490.28 crores baring Higher Education and Technical
Education Department. (A brief statement is attached at Flag 'A"). The
Department has not been able to provide these details for all levels upto Degree

(?)
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and Technical Colleges and therctore. the total linancial implication would be\l

far higher than Rs 8490.28 crore and further rclaxation ol the AVEI (PS) Act.
2011 would create huge stress on the State Exchequer.

It is also pertinent to mention here what number of more proposals for
provincialisation are'in the pipeline are yet to be ascertained by the Education
Department and what quantum of financial implications are. to be incurred from
state exchequer are the questions still looming large.

On examination of each amendment it is observed that :-

(a) The financial implications providéd in the Cabinet Memorandum at the time
of enactment of the Act in 2011 was only Rs. 1144 crore. While at the current
level of provincialisation itself the total financial outgo to the salaries alone
appear to be Rs. 8000 crore. Again, in the current proposal, the financial impact
was shown as Rs.120.44 crore for all the amended provisions whereas from the
S1. 198/C it seems to be relevant to only Secondary Education. These anomalies
are either due to non-application of mind to such serious issues or deliberately
suppressing the facts by the concerned officers in the Department which throw
the State public finances out of gear. This matter needs serious consideration.
(b) As regards Section 2(P), it is not clear that by availing the provisions to give
effectiveness to the Act, services of how many new schools, no. of
employees, etc. will be provincialised and what will be its financial
implications. It is also not known whether such future proposals are yet to
be borne.

(c) Vide Amendment of section 3 - 3(1) For clause (ii), it may be stated that
the Section 6(i) of the sixth schedyle of the Constitution of India provides
that primary education is an inherent subject of the District council and .
hence, any intervention of the State Government on this matter is ultra
vires to the statutory provision of the constitution. In casc of High School,
Junior college and Degree College, on the proposed substitution of the
clause, it cannot be ascertained from the proposal, how many institutions
and employees would be covered, as and what would be the financial
implication for such provisions to be implemented.

(d) As regards Amendment proposed to Section 3(2), when proposals for
provincialisation of the posts of teaching and non-teaching staff of venture
institutions of High Schools under the instant provisions of 30% pass
percentage in H.S.L.C examination have not been completed and brought to
a reasonable conclusion, it would not be prudent to go ahead with this
proposed amendment of relaxation reducing the pass percentage to 20%.
Secondly. similar proposal made by the Department in the year 2011 itself
(28/RNS) and the Finance Department did not agree to the same and the

‘Department had amended the pfoposal. Now, without any additional -

material on record, Finance Department cannot-agree to the proposal.

(e) The department proposed Vide Amendment of Section 4 - 4(i) to
substitute a clause for bringing more venture institutions under the purview
of provincialisation. Finance department offers the view that it would not
be judicious to accede to this at this stage on the ground that as the
proposed amendment will entail additional liabilities on the resources when
the provincialisation process under ‘extant provisions is yet to be completed
and to be brought to a logical conclusion.

(f) Vide Amendment of Schedule 5, the department proposed to increase or
decrease the Nos. of posts in a particular cadre considering need of the

()
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posts in the cadre without affecting the total nos. of posts of the institution.
Finance Department cannot agree to the proposed amendment at this
juncture even the initially agreed provincialisation has not been brought to
conclusion. Secondly, there are huge no of court cases in all departments in
the education department which they have not been able to -provide and
there are 611 no. of court cases alone in Secondary Education in the newly
provincialised schools itself and any such flexibility would create enormous
irregularities as has been generally noticed in the Department.

‘With the existing provincialisation itself, about 40% of salary budget is

appropriated by the Education Department alone and the Government has
not been able to fill up all vacancies to fill up all vacancies/create new posts
in other critical departments like Health, Home, Land Revenue and
Revenue generating departments like Taxation. Transport. Excise, etc.

It would not be exaggerated that with the current proposal and with the
ensuing result of the 7th State Pay Commission's recommendation, State
Govt. would not only be able to undertake any development works but also

" would fail to honour the salary commitments to all 4.28 lakh employees all

12 months in near future.
Further, the provincialisation process itself appears to be against the
constitutional . provisions of reservation to SC and ST. Secondly, the
provincialisation of services would be required to be exaniined in the spirit
of Uma Devi case of Supreme Court.
Huge number of litigations are pending in the Department and the exact
numbers in [lementary Education Department are even not readily
available. As stated at para 4(f) at.pre-page, even a large number of cases
are pending in provincialisation schools.
Government has engaged National Institute of Public Finance and Policy
(NIPFP) to study public finances and inter-alia, the matter of education
sector and cost associated thereon would also be examined. It is, therefore,
prudent to await the recommendations of NIPFP. _
The whole issues as stated above need to be seriously considered so that the
regular payment of salaries of all State Government employees and regular
implementation of welfare schemes do not suffer in future creating
disproportionate stress on State finances in a lopsided manner.

After consideration of above observations of Finance Department,

. Hon'ble Chief Minister (as FM) has ordered as follows:

"All deserving institutions, teachers and staff should be covered by
the process of provincialisation and due justice should be meted out for
the overall improvement of the educational scenario in the State. For
this purpose, it is cssential that all facts related to the provincialisation
process are available so that no deserving institution is left out again.
Hence, Education Department in consultation with Finance
Department will immediately devise a mechanism to make a ground
level assessment of the provincialisation scenario such that the
information required in respect of number of personnel, financial
implication ctc. as mentioned in the Finance Department's: note is
accurately furnished.

Education Department will acordingly furnish the required details
to Finance Dcpartment at the carliest, who will in turn expeditiously
process the matter." "
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"DISCUSSION & CONCLUSION ‘

() When the arguments of the petitioners are analysed, it is clear that the Provincialisation Act
has many legal failings as it is not only discriminatory but is also repugnant to many aspects of the

RTE and other Central Acts. Noticing the merit of the points raised by the petitioners, the Govern-
ment in fact has conceded about the defects in the State Act. The Education Commissioner in his
affidavit averred that the State has decided to bring in a fresh legislation to streamline the process of
provincialisation by addressing the deficiencies in the present Act. In such circumstances, the Court
can either strike down the offending legislation or target certain portions of the Provincialisation Act
to make the State legislation conform to the constitutional and legal requirements.

(b) But this litigation reveals the total non-application of mind and it is all pervading in the state
enactment. The discriminatory impact of the Provincialisation Act is found to be glaring here. In
order to avoid impermissible discrimination, the classification must be founded on an intelligible
differentia which distinguishes persons or things that are grouped together from other left out of the
group, and also the differentia must have a rational relation to the object sought to be achieved by
the statute in question. The petitioners here projcct that the teachers whose services are provincialized
and those who have been left out are at par in all aspects. In most cases, both categories have been
rendering service in the school since inception and ar‘e similarly qualified as well as rendering similar
duties. There is nothing on the face of the statute or the surrounding circumstances to show any
distinguishing factor. Also no rational relation of such differentia with the object of the Act is dis-
cernible from reading of the provision. In fact the object of the Act is to provincialise the services of

teachers in venture educational institutions and prevent further growth of such institutions.

4
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However, the object of provincializing the services of the requn'ed teachers in the
institutions established bonafide stands negated by the enactment in its present shape.

(c)The venture schools which were set. up bonafide on need basis, in our perception, do
serve the students in remote places and it may not be wrong to say that due to the
inability of the State to discharge its constitutional obligations, the venture
educational institutions were allowed to function. We may also say that the State has
been discharging its constitutional obligation through these venture educational
institutions. In this backdrop, when the venture schools are taken over, the
government in a sense is taking steps towards discharging is constitutional
obligations. However the action of the State in taking over such schools with only a
given number of teachers, when the number is not commensurate with the prescribed

_requirements of the RTE Act (the law framed for implementation of Article 21A), the
relevant prescription is absolutely arb1trary The spirit of Article 21A stands defeated
in our perception if the mechanism p1 escribed under the RTE Act is not conformed to
encourage those bonafide elements who have aided the State in discharging its

. constitutional obligation.

(DIt is also questionable whether the l1ode of entry into government service facilitated
by the Provincialisation Act can ignore the applicable reservation laws relating to
SC/ST category, women and disabled groups. The role of the authorities in the field of
education in the Sixth Schedule areas of Assam is also undermined by the 2011 Act.

(e) The appointment of teachers in the venture ‘institutions is not competition based and is
opaque and therefore quality of education is bound to suffer if this is allowed to
continue. This naturally willsnegatively impact the next generation of our State.
Moreover, the norms and qualification prescribed by the competent authorities like .
the UGC, NCTE, SEBA, etc. is the major casualty in application of the
Provincialisation Act.

- (f) When such substantial defects are perceived, in a given context, the court can strike
down only the offending provisions! Howeéver when unconstitutionality is noticed in
the major provisions starting from the Preamble to the Schedule of the
Provincialisation Act, striking do’ n the offending portion will practically de-
capacitate the 2011 Act. In other words, the statute itself will become inoperable
although the ultra vires declaration i aj limited to some segments of the Act.

(g) Therefore, we feel that a piecemeal exercise will not serve the purpose. But at the
same time, to suggest how the Proyincialisation Act should be re-shaped would be
intruding into the domain of the Ieglslature Moreover amendment exercise mlght
have to be preceded by a consultatgve process - with all the stakeholders and this is
surely the responsibility of the State| That-apart it is certainly difficult to separate the
bad from the good portion of the Provincialisation Act. Under these compulsions,
being convinced with the argumenF of the petitioners, we declare that the Assam
Venture Educational Institutions |(Provincialisation of Services) Act, 2011 is
constitutionally invalid. As the State has decided to bring in a fresh legislation,
considering the likely time needed for the process, we direct the State to do their
exercise as committed in the additignal affidavit, expeditiously and preferably in the .
next 6(six) months. It is ordered accordmgly

(h)With the above order, the cases stand allowed without any order on cost in the manner
indicated.”
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The following tables dre the financial implications for the Provincialisation of

services of employees of Venture Educational Institutions since inception:

(A) Details of Institutions Provincialised under different legislations prior to the

enactment of Provincialisation Act, 2011 and Financial implications thereof: [Table-1]

4

f

U

Name of No of No of No of Studen(s in | nnual Salary
. . e as . , vy e Expenditure -
Directorate Institutions Employeces these Institutions . X
S : (Rs. in Crores)
Higher 189 10,415 " 3,78,577 - 1223.95
. Education , . , -
Secondary 2278 51,266 4.55,600 - 1651.94
Education ‘ A
Elementary 41,012 84,674 34,21,465 3349.87
Education . ‘ A '
TOTAL * [ 43479  + 146,335 42,55,642 6225.76

(B) Details of Institutions provincialised under Provincialisation Act, 2011 and financial

implications thereof: [Table-2]

Name of No of Noof = | No of Students in Al,mual S.alary
T e A o g Expenditure
Directorate Institutions Employees |.these Institutions S
: B : ) (Rs. in Crores)
Higher
- . 134 2,980 1,26,323 142.25
Education . S
Secondary o " ' L '
" . 1554 16,721 3,10,800 605.99
Education : ' : A
Elementary 6802 21,957 4,00,485 59521
Education - .
TOTAL 8,496 41,658 ©8,37,608 " 1343.45

(=)
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V.

(C) Details of Institutions provincialised under dii’fercnt Provincialisation Acts till 2016 and

Financial implical:ioﬁs thereof: [Table-3]
Name of Nb of , No of No of Students ih Aﬁmual S.alary
. . e A e e ixpenditure
Directorate Institutions Employees | these Institutions .
. - (Rs. in Crores)
- _Higher 295 13,395 504,900 1366.20
- Education : ‘ .
%ed““d?"y 3,832 67,987 7,66,400 2257.99
. Education .
Elementary 47,814 1,06,631 38,21,950 3945.08.
. Education ’
TOTAL 51,941 1,88,013 50,93,250 7569.27

(D) Details of Institutions considered under the Provincialisation. Act, 2011 but. not yet

finalized (Pénding cases as per Amendmeﬁ't Act, 2013) and Financial implications

- thereof [Table-4]

’ ' ’ . ' Approximate Annual salary
Na me of NO O.f No of ‘number of expenditure
Directorate | Institutions - | Employees students " (Rs. in crores)
Higher h . 16.60.

Education o 620
Secondary 581 6704 104580 226.53 .
Education ‘ , :
Elementary | g0y 26344 288197 662.29
Education | ‘
TOTAL 6608 33668 392777 925.42

(2®




- (E) Details of Institutions = demandin Provincialisation (Cases not eli ible as per
g g

Provincialisatioh Act, 2011) and Financial implications thereof (Approximate) [Table-5]

Name of No of No of, Approximate | Annual SfllaW
| Directorate Institutions Employces Number of Expenditure
L ~ , Students (Rs. in Crores)
. - Higher o ) ' :
- Education 40 1334 14070 60.37
Secondary ‘ ' ' .
Education | 790 | 9451+ ' | 142200 829.85
Elementary 540 1356 21570 | 3385
Education ' T - '
" TOTAL 1370 12141 177840 924.07

(59



g

JQ)WNWWWWWW

?)

TG 5/5/000 BIRT A Rilerma (197 @Flees oDt Tl iz
TR FEA Tgpleria 72! Rl ePReers 7= Haure sicats!
T T3 wielfe (o RRDREERE T (il o1 Wﬁﬁ Fiplo ma—« sr@aﬁ
5/5/k00¥ wfﬂ%ﬁ@%ﬁ ECKRET '

eirers Rpiire RfFe R ﬂwmmﬁﬁﬁmqwﬁﬁ“ﬁmﬁmw |

IRy e =i ARRReeel (12 Rier a-=8 R PRYR TS et
B |

Ruylery o ArmRFIe $Rats A6 oS SIS O Ewenifoy e
AT e g e R ENaIT AEerzel SR AMe TR oI S-S
Roreer g oI ATRFIee F91 T4 G} STE RSS2 231 (1R
IEIS APIE FrvseE v GIiF el #el [y ’<‘<r| Gy Wﬁ?‘lﬁm
I PR I AfEIS AF |

QTS FrpIT oS Bofe W4e 76 Rupletd mﬁﬁa‘s’r@q I ST @——
(Sl R Frsermreg CiFre oS e sger ribe sifs
IR CHIANCH! ST | (12 SR RTE/NCTE/UGC NORMS % SR S =iy
PrreoReeTS ST SIS RS SR 7ol e Si<e SR FA-gfREl i

T 9 | et O] SO o WX (STLOIRFETH TUTOR fZpiee AP

7 S| @3 TUTOR el (ARSIt e ool sreiq i (R
(ofiteT (o b RdiRe oo ey fagafar -

SRt ~ffi RieTCs ot s Renpiyga s 390! JRRve SR «K |
2T weeies @ifS g ReRb PPine Togo quei atafics Rwie,
TR R arPiigs Rowas Gl Bos 2afie R, 2 #is Refoes
G B55 Mg Rt o el s Rceifibie a3 Sores TR 4!
G | AR SR 2414 74 @i s S eicore @< et
A 93F “coB) Rgienr’ (BASE scHool) fdiad R anfaq G (G EAV)
Frroieee (1 w1 A B4R ‘cof) Res wiois e FRI AR |

(>9) @oizs BRERw A, Mghs oiE T MHE FMHRRFRTRI AMS 1o

B 1 SRR AT Tkl Sl 3HRGS (Biet pieeis Bfoacay eriPiese
N Tzl B SRR AlRPIe ST, 2053 RS @ ALY 04 AW
VAR Frsldia e S A AP (B imiFiesd 91 (2Rl

fRrpRIiva aeig frsieping kA | SRR Ayt | A R 9y
| - - » (SRR

A R | wexa ooy | sav.ev

AFS Wi AAifeT MasigeE | se Qe 09.09

be) 083 0509 50,03

- (69)



3R BAR S0 WY RTINS F3HE Svpy ) Rrre-ealbIf smm PRI

AWPFIF WEH, 053 WPl et Sz S T& Rrs-mbidis af ﬁmﬁﬁtﬁ?ﬁﬁq |

9 7, (SO efSeg® vn.v8 (@ IfG Tiv AT 27 |

- GRRFI IS O ST S8 U Nl AT S 5 AN FEFS i< ~Aif RreigdiE -

5/5/%05% BT #igw S Sl NGR we FRE AE @3 FrwigdieTT T

R Wﬁ@m,maﬁmwﬁﬁ@ Seb (I TiF e 9|

L (s8) wielRe ffer et ¢ | |
(F) G CIoI® Beerd i AN I oAl SR WScw ey vevlas aAfS 7o aey
I TR AT 27 Wl st il 2R, MR i o5 g firmmm-

SR &7’ ~i]1 |
() mmmﬁwmww@w Bl ﬁwmm@aﬂwmﬁ?ﬁmqma‘iﬁ

SSRGS @ 80 (31l 5N eitatem 24 | ﬂmwmaﬁ%w\mw @ﬁwm

- Rt et ezt SRt 24
(5) ATHERFT I AT fer iz ¢

o WW?@#WK&QM«@W&N@&%H\WW@@W~,

- Rorw aeg azdt s 291 @E— R AN s GRIR $Hso 9 SiEis SR

L ot 3 sffR corets Riteraa RS el i 4 il T | G IS -

- PRI 9L a%m@wwﬁﬁﬁwﬁﬁwﬂwﬁwm 9, ‘ﬁ‘wﬁw SITF'I(TOII) .
| ’_@%Wwﬁ%wwﬁavnfﬁm :

g, e

33 (TSI, 204

vy



