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Proceedings of the Second Session of the Assam Legislative Assembly
assembled after the seventh General Election under Sovereign Democratic
Republican Constitution of India.

The House met in the Assembly Chamber, Dispur, Gauhati on
Friday, the 3rd June, 1983 with the Hon. Speaker in the Chair, 19(Ninteen)
Ministers, 4(four) Ministers of State, 1(one) Parliamentary Sceretary 2
two) Deputy Ministers and 67(sixty seven) Members present,

STARRED
QUESTIONS AND ANSWERS

Date : 3rd June, 1983
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QUESTIONS 370
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‘Shri BINOY KUMAR BASUMATART :— M. Spealer
Sir, what are the criteria for declaring a person dead ?

Shri HITESWAR SATKTA :—wre 1 T s sieeey fon ores

‘i g7 GIfe A O Y R OIS, Yo 94 23 |

Shri BINQY KUNIAR BASUMATARI :—MTr. Speaker
Sri, if there 1s any conspiracy of murder or a person si

missing and no trace 1s available, how can the Police say
that the person 1s dead ?

Shri HITESWAR SAIKIA —Mr. Speaker, Sri, it should
pe ascertained by enquiry. It should be ascertaincd from

the local people and the places where the person had been
to. After enquiry only it is ascertained.
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19883] QUESTIONS 372

Re : Barnagar College.
Shri HEMEN DAS asked :
*26, WIill the Minister, Education be pleased to tate—

(a) Whether it a fact that the Principal of Barnagar
College did not disburse an amount of Rs. 130,45.00 till
31st March 1982 out of the sanctioned amount during the
period from Ist April 1974 to 31st February 19827

~ (b) If so, whether it has been disbursed ?
(c) If not, the action taken by Government in this

regard

Shri MUKUT SARMA ( Minister, Education ) replied

26. (@) Yes. The period involved from lst April 1975
to 8th February, 1982.

(b) Not yet disbursed.

(c) Steps are being taken to refund the amount as
early as possible.
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Re = Sutargaon village under Dhing P. §.
Shri KIRAN BORA asked :
*27. Will the Minister, Home be Pleased to stare_

(a) Whether the Government have any informatign
that the entire population of a village viz., Sutargaon under
Dhing P. 8. has decided to leave their ancestral home oyt
of panic by selling their land ? L

(b) If so, whether the ‘E},o.vgrnmént have any informa—
tion about the recent disappcarance of Shri Chandrs Das,

alias Chandra Sajkia of village Sutargaon under Dhing
P.S.? .
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Shri HITESWAR SAIKIA (Chief Minister) replied :

27 (a) Government have information that some people
of the village Sutargaon have sold their landed property
and shifted to other places.

(b) On 19th March 1983 at about 11.30 A. M. one
Shri Phuleswar Das of Sutargaon informed O/C, Dhing
P. S. that Shri Chandra Saikia of Sutargaon under Dhing
P.S. was missing since 18th March 1983 ‘evening while he
was going home with his bicycle. A case has been regis-

__tered and investigation is proceeding.
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Shri PURNO BORO.—May I+know trom the Chiet
Minister” how many - persons have been -arrested —in this
connection ? : s dle '

Shri ‘HITESWAR SAIKIA (Chief \linister).— Sir, out
of 7 accused 6 have surrendered. - The other one could
not be traced. -

Shri PURNO BORO-—May I know ' from the Chief
Mimcsl;tsr whether Shri Niranjan Talukdar has been mur-
dered 7 - o ' '

Shri HITESWAR SAIKIA (Chiel Minister)—Up till iow
we have no definite information. 5

Shri HEMEN “DAS.—There “ arc -sufficient proof thait
Niranjan Talukder was “murdered in the presence of hs
mother. How can the Chief Minister say = that it is yet
to" be “ascertained ? . :

Shri HITESWAR SAIKIA (Chief Minister)—=Sir, accord
ing to my information he was assaulted in his residence
along with his brother and later kidnapped to somc other
places. |

Shri HEMEN DAS—I demand a thorough investigation
in this case. Everybody knows that Niranjan Talukder was
murdered, he was placed behind the bamboo grove for
some days ; his “body was cut into so many pieces and was
removed from this place. If we can collect this informa-
tion why the Police and CID cannot do it ? :

Shri  HITESWAR ‘SAIKTA (Chief - Minister)—Encuiries
are being made and will be expedited.- .

MISCELLANEOUS
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Mr, SPEAKER : The Hon’ble member is only te rajse op which
the Minister will reply.
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Shri HEMEN DAS.—Sir, I call the attention of the
Chief Minister under Rule 54 of the Rules of Procedure
and Conduct of Business in Assam Legislative Assembly to
the news item appcaring in the Assam Tribune dated 23rd
May 1983 -under the caption “Five hacked (o death "in
Sibsagar’’.

Shri HITESWAR SAIKIA (Chicef Minister) —Sir, on the
21st May, 1983 at about 6-30 p.m. to 7 p- m. one Siben-
dra Roy, son of late Sarada Charan Roy of village Usha
Habi Line adjacent to Usha Garanga Tea Estate, about

- 12 Kms east of Golaghat, was returning to his home along

with his son Madhu Roy and daughter Ranu Roy aged
10 years and 8 years respectively, after selling tea leave
and other commodities at Ghiladari Tea Estate weekly
Bazar. They were attacked by a group of miscreants with
deadly weapons like Daos at Plantation section No. 19 of
Ghiladari Tea Estate. These miscreants were black dresses
and covered their faces with black clothes. They hide
themselves under the cover of tea bushes and attacked Si-
bendra Roy and his two children and killed them by ‘in-
flicting mortal blows with daos.

While the killers were busy in removing the dead bo-
dies for concealment in the road-side drain, another group
of six minor boys of Usha Habi Line Village were returning
home from Ghiladari Tea Estate bazar along the same
road. They didnot notice this incident nor they were
attacked. After a little while, another group of three per—
sons of the same village on their way back from Ghiladari

. Bazar were attacked on the same spot by a group of mis-

creants numbering fifteen to sixteen. The names of thc
three attacked persons are :—

(1) Shri RADHIKA RONJAN ROY (25)
(2) Shri BENODE DAS (50)
(3) Shri HAREN DAS (28)

Both Benode Das and Haren Das were killed by these
miscrecants instantaneously. Radhika Ranjan Roy somehow
managed to escape with injuries. He ran to the 3td Assam
Police Battalion Jungle Training Camp situated at a
distance of about 2 furlongs along with the six boys who
had joined him while running and took shelter there for
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some time. Then thcy went to their village and conveyed
the news to the villagers who informed the Ghilladari Po-
lice Cut-post situated at a distance of about 11 kms from
the place of occurence about the inci.ent. The O/C of

the Outpost rushed to the spot and recovered the dead
bodies of the following persons.

(i) Shri SiIBENDRA ROY
(i1) Shri MADHU ROY
(iii) Shri mati RANU ROY
(iv)  Shri HAREN DAS
(v) Shri BINODE DAS
A case has been registered in
under No. 311/83 U/S 147/148/149/

ous investigation is proceeding under the supervision of the
S.P., Sibsagar, Jorhat. (

‘ So far, 120 persons have been - arres-
‘ted in this case). :

The Bengali Hindu settlement a
consisting of 12 families is an old o

living there since 1935, ~No fixed picket was posted in the.
village as the Ghiladhari Out-Post ‘was situated quite nearby,

- Government express their deep concern at this ghastly
incident and assure the House that all-out efforts would
made to bring the culprits to book,

Shri HEMEN DAS : Sir, T want to know from the
hon’ble Chief Minister whether anybody was arrested in
this connection ?

Shri HITESWAR SAIKIA, (Chief Minister) : Yes Sir,
Some people were arrested.

Shri HEMEN DAS: What is the number ?
Shri HITESWAR SAIKIA, Chief Minister

Shri HEMEN DAS : Sir, 1is it the practice ofr the
police to protect the actual culpri

: i ts 7 Only 15 or 16 boys
wearing black dresses committed the ‘cri

know it. Knowing it fully well they have arrested more
than one hundred persons. I want to know from the Chief
Minister whether police will Stop arresting innocent people
and start proper investigation before arresting people ?
Shri HITESWAR SAIKIA (Chief Minister) : Sir, it i
a fact that more numbers were arrested probably for the
Treason to find out the real culpritss To help the investi—
gation 1 sent an IGP who reported that the arrest iS5 OB
the high side and so the local S.P. was instructed not_to

do so in future. I am told that it has become possible
now to detect the culprits.

Golaghat Police Station
326/302 of LP.C. vigor-

t viilage Ushahabi Linee
ne. They are reportedly

: It is about
120.

me and the polic
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COMMITTEE

Mr. SPEAKER : Under Rule 230 of the Rules eof
procedure and Co:-duct of Business in Assam Legislative
Assembly, 1 called a meeting of the Business Advisory Co-
mmittee on 2nd June, 1983 in my Chamber at Dispur.
The Committee after discussion decided that 4th June,
1983 should be a recess day and further decided that the
House be adjourned sine die after disposal of the business
fixed for 6th June, 1983. A revised calender has already
been circulated among the hon’ble Members.

[ hope this has the approval of the House.
(Voices - Yes. Yes.)

LAYING OF REPORTS

Mr. SPAEKER : Now Shri Sadhan Ranjan Sarkar,
Minister, Science, Techneology and Environment to lay the
Annual Reports and Audit of the Board for Prevention
and Control of Water Pollution for the years 1978-79,
1979-80G, 1980-81 and 1981-82.

Shri SADHAN RANJAN SARKAR. (Minister) : Mr.
Speaker, Sir, I beg to lay the Annual Reperis and Audit
of the Board for Prevention and Control of Water Pollu-
tion for the years 1978-79, 1979-80, 1980-81 and 1981-82.

Shri Md. UMARUDDIN : Sir, may I know from the
hon’ble Minister why there should be a time lag of five
years for submitting the reports ? Under the Rules there
should be one vyear’s time lag. The first year’s report
shouid be submitted in the second year and so on. But
here T find in 1983-84 the Minister has submitted the re-
ports of 1978-79 and following three years, This is a wrong
practice. In another case also the same thing has happe-
ned. It is the bounden duty of the Goverment to submit
repor(s in time becausc these are public sector undertakings.
If there is long delay then it is of no significance to us.

Shri SADHAN RANJAN SARKER (Minister) : Sir,
now onwards I will see that Rules are observed.

Shr. ABDUL MUHIB MAZUMDAR, (Minister) : Mr,
Speaker, Sir, I beg to lay the Annual Accounts (Audit) Report
of the Assam and Meghalaya Mineral Development Corpora-
t'on for the vears 1978-79, 1979-80 and 1980-81.
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The Assam Panchayat (Seventh Amendment) Bills, 1983
Mr. SPEAKER : Item No. 6(a). 3

Shri UPENDRA DAS (Minister) : Sir, I beg to move

that the Assam Panchayat_i Rﬂ_j (Seventh Amendment) Bill
1983, be taken into consideration.

¥ TR TAFS T2 (@LIREE F41 - [AeNel | a9W I97 Mg AreiE al AN,
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If at any time, except when the Legislative Assembly
of a State ig in session, or- where there is a Legislative
Council in a State, except when both Houses of the Le-
gislature in session, the Governor is satisfied that circymsta-
nces exist which render it necessary for his to take jmme-—
diate action he may promulzate such ordinances.
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..... ...« ” Anything done or any action taken under
the Assam Panchayati Raj (Seventh Amendment) Ordi-
nanance, 1983 (Assam Ordin'dnCC No.1 of ]_913) Sha“ be

deemed to have been done or taken under the provisions
of this Act. :
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_..“In the principal Act, in Section 11, in the third
proviso between the words <‘alternative arrangement’ and
“for the purpose the words” or constitute Ad-hoc Committee
«shall be inserted”” provided further that the State Government
may, where it is not possible to hold election for the constitution
of new Mohkuma Parishads immediately after the expiry of
the term, extend the said term for period not exceeding
threc months at a time subject to maximum period of
nine months or make any alternative arrangement for the
purpose of carrying out the functions of the Mohkuma
Parishads till the constitution of new Mohkuma Parishads
or make any alternative arrangement for the purpose of
carrying out the functions of the Gaon Panchayats til
the constitution of new Gaon Panchayats.
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Shri ABDUL MUHIB MAZUMDAR, Minister : Mr.
Speaker Sir, with regard to the question that have been

T (s o 1o e i

Shri HEMEN DAS : Sir, I want to know the inden-
tity of the Minister.

(Voice - As Parliamentary Affiairs Minister)

Shri ABDUL MUHIB MAZUMDAR : Mr. Speaker
Sir the Article No. 213 of the Constitution of India
say,s that ‘if at any time, except when the Legislative
Assembly of a State is m Session, or where there is a
Legislative Couneil of a State, except when the Legislative
is in Session, the Governor is satisfied, that circumstances
exist which render it recessary for him to take immediate
action, he may promulgate such Ordinances as the circu—

mstances appear to him to require.

Provided that the Governor shall not, without
instructions from the President, promulgate, any such
Ordinance if—

(a) a Bill containing the same provisions would under
this constitution have required the previous sanction of the
President for the inircduction therecf into the Legislature,

or,
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(b) he would have deemed it necessary to reserve a

Bill containing the same provisions for the consideration
of the President or,

(c) an Act of the Legislature of the State containing
the same provisions would under this Constitution have
been invalid unless, having been reserved for the CONgi—

deration of the President, it had received the assent of
the President.”

in this particular case, we have found that the
Ordinance wuas issued on 7th of April and the House was
adjourned sinedie on 18th of April. Now when the
Ordinance is issued the question whether the Ordinance
is valid or invalid or it is unconstitutional that wi]]
depend upon several factors. This is not a substitute Bill.
It is a separate Bill. Or if a particular Bill of an Act
passed Ly the Legislaturc is found to be ultra-vires by
the High Court or Supreme Court then there is a
provision with the Legislature which can rectify that by
passing a subsequent enactment. Instances are there were
the Supreme Court found certain  enactments passed . by
the Assam Legislature ultra-vires but these were subsequently
regularised by the Legislature by passing enactments later-on.
This provision is therc in the Act itself, Assuming_though
not conceding that the Ordinance was passed, the question
of irregularity cannot be raised now since . the Bill is not

a substitute Bill. The Ordinance i3 in accordance with
the Constitution.

Shri HEMEN DAS : The

. = Ordinaiice is' not in
accordance with the provisions

of the Constitution.

Shri ABDUL MUHIB MAZUMD
now  before the House, since the Bill
it has got validity, Tnere is no illeg
to law.

Shri HEMEN DAS : That is i the question sir-

There . is relation. , This has been  bought from .. the
Ordinence section 4. How can

been taken from the Ordinance. It g
Sir.  The constitution very clearly stated this, ‘The
Legislature was in Session till 18ih April, that means, the
- House was: in Session till 18ih April, This is within . the
provision of the constitution, Sir, then how Minister can say
hat this Ordinance is in accordance with the constitution ?

AR (Minister) : Sir,

ality a¢ al) according

have been introduced,

We say that it has not
unconstitutional,
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o } say sir, it is un-constitutional. It has been very
i arly stated and the Hon’ble Minister has admitted 1t
Tﬁxcept when the Legislature is in session except when 7.
Me Legislative Assembly was adjourned sine die On 28th

arch, 1983, The Ordinance was passed on 7th April,

3, but the House was in session upto 18th April, 1983.
50: how can the Hon’ble Minister say that this Ordinance

was in accordance with the provision of the Gonstitution ?

Shri ABDUL MUHIB MAZUMDAR ( Minister ) : Sir,

the law says that unless particular Act or a particular

action of the government is held to be ultra-vires by some
authority namely the High Court or the Supreme Court,
We cannot say it is unconstitutional or illegal. There might
be a flaw here and there in the Ordinance, but sir, the
Ordinance is at present not bcfore the House. It is the
Panchayati Raj Amendment bill that is before the House
UOW* ,

~ Shri HEMEN DAS : Sir, what is the requirement of
the Qath. The requirement or the duty is to maintain
our Oath in the House that we ali have taken, that is
the oath of true faith and allegiance to the Constitution
of Indian Union, not Act. It is your duty to respect
the Constitution, not to challenge it.

Shri ABDUL MUHIB MAZUMDAR ( Miuister) : Sir,

I can only say that itis in obedictice of the constitutional

provision that Scction 4 has Dbeen ipcorporated in the
resent - Panchayati Raj Amendment Bill. - There might
Eave been some flaw in the fulfilment of the requirement
of ‘the Ordinance. That is why Sec. 4 has been incorpo-
rated in the Bill and that is why we want to validate
anything done or action taken under the Ordinance by
bringing this Panchayati Raj Amendment Bill. This is as
per constitutional requirement, sir.

Shri HEMEN DAS : Sir, how can an unconstitutional
provisian be validated, and such ‘action cannot be said to
be as per constitutional requirement. An ordinary man
can understand it. No high dignitary of the Judiciary is

required to interprete. ~The constitution is  written down

and what is stated we have uriderstood. I do not think

‘any ‘interpretation is required here, and T reiterate sir,

this Bill is completely unconstitutional and the Ordinance
provision incorporated in the Bill is unconstitutional, and




387 GOVERNMENT BILLS [3rd June

this attempt at validating the unconstitutional action under
the unconstitutional Ordinance earlier promulgated is also
completely unconstitutional. We all in the House hav:
taken oath of allegiance to the constitution and every
hon’ble member has a duty to act in accordance with
the Oath and the constitution- It is the duty of the
Government, the duty of the Ministers, the duty of the
M. L. As. to respect the Oath and ot to violate it. 1
would therefore repeat sir, that the Assum Panchayati Raj
(7th Amendment ) Ordinance 1983 has been unconstitu-
tional and ultra-vires, and hence o part of it can be
incorporated in the Panchayati Raj ( 7th Amendment ) Bill
without violating the constitutional provisions.

Shri ABDUL MUHIB MAZUMDAR ( Minister ) : Sir,
We are on‘cross purpossc. What I say is that subscquent
Act is always valid for the purpose of legalising action
taken in some Act or Ordinance which appears to be
ultra—vires. Here in the present casC, some action taken
carlier under the provision of an Ordinance even assuming
to be wultra-vites, is sought to be validated by subsequent

an:llendment of the Act, and the action will be completely
valid. :

ohri HEMEN DAS : Can the hon’ble Minister cite
an example ?

Shri ABDUL MUHIB MAZUMDAR (Minister) : Yes
there is, I can tell you an example or two to show that

assed earlicr by

> was legalised by
a subsequent Act adopted by the same Assembly. Of

course I cannot instantly remember the Act, but there are
Instarices.  Sir, even assuming that certain provision of
the Act is wultra-vires that Provision or action can be

be validated by incorporating that provision in = the
subsequent Act, that is the law, sir.

Shri HEMEN DAS—Sir, an uiconstitutional thing can-
not be made constitutional. Constitution is not an  Act-
If there is any instance I insist on the Hon’ble Minister
to cite the same: Without this how can I belieye it Sir ?

he can cite an instance, he may place it pefore the
House,

Shri ABDUL MUHIB MAZUMDAR (Minister)—>Sir,
there gre several instances. We are not interested m the
Assam Panchayati Raj (Amendment) Bill and (interruption)

. ‘;‘,\l. 4 {

..‘w .
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Shri HEMEN DAS —My point is that Section 4 ofthe
ordinance that is incorporated in the Amendment Bill, is
not according the provision of the Constitution sir-

Shri ABDUL MUHIB MAZUMDAR (\»ﬁnister)wl\{r.
Speaker sir, refreshing my memory, I may cite the exam-
ple of the Assam State Land (Requisition & Acquisition)
Act. Some provision of the said Act which was adopted
earlier was ultra vires and subsequently that defect was
removed by introducing the Amendment Act ; Another Zami-
ndary Acquisition Act.

Shri HEMEN DAS —-Sir, let us here in dectail how
subsequent validation of the unconstitutional provision was
made ?

Shri ABDUL MUHIB MAZUMDAR (Minister,)-—Sir,
details are not with me; if details are to be given, it will
require some time- Sir we are concerned with the point
that has been raised by the Hon’ble Member if something
is done under an ordinance provision whose validity has
been in question, can be validated subsequently by an amen-
ding Bill. Sir, as I have said carlier, such function, such
practice is as per the constitutional requirement and is valid.
Now a technical point has been raised, viz. the ordinance
whether it is valid. or invalid. The Minister In-harge has
move a Bill viz. Assam Paiichayati Raj (7th Amendment)
Bill 1983 whereby he secks to amend certain provision of
the original Act and the subsequent ordinance. This Bill
is now before the House, with Section 4 of the ordinance
being incorporated in the Bill. By this Section 4 what is
sought is to validate the action taken. Sir now the question
is even assuming that the ordinance is not an accordance
with the constitutional provis'on and that it is invalid, whe-
ther we can validate the same. I have replied that it is
permissible under the law. Under any ordinance or Act
which was subsequently found to be defective or even invalid,
any action thereunder, can be validated by Amending the
said Act and this the constitutional requirment sir.

Shri HEMEN DAS—Sir, I say that the passing of this
ordinance is invalid and unconstitutional.

Shri BENOY KUMAR BASUMATARY —Sir, this very
statement which has been made in this have, it involves
the basic principles on which our funding fathers had
made this Constitution, where the threc main basic prin-
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ciples of the Constitution were the indeperdence of each
of the Legislature the Judiciary and the Executive. As per
the statement of the Minister of Parliametary Affairs, he
has gone to the extent of saying that Bills passed by this
House, by this Assemly be refferred to Judiciary for vali-
~dation. This Government and the Minister of Parliamentary
Affairs has made this Legislature subjective and subjugated
to the Judiciary. Therefore, Sir, he has violated the bazsic
‘principles of the independence of this legislature. Therefore,
Sir, I demand, this Bill should be withdrawn from the House

Shri ABDUL MUHIB MAZUMDAR (Minister, Parlia.
mentary Affairs)—Sir, this is an emotional outburse. Sir,
the Constitution itself provides the validity to the Bill: Now
the Judiciary is to interpret them out.

Shri HEMEN DAS--Sir, the only question is that the
Ordinance is not before us. It is the Bill before us - which
we sa,y as unconstitutional. It is the Section 4 of the Ordi—
“mance 1983 which is before us, of the Assam Panchayati—

Raj (Seventh Amendment) Bill, where we want to validate
the Ordinance or not- Whether the Clause of the Bill is

to ‘be thrown out ? Whether the carlier unconstitutional
action is to be thrown out ?

Shri 'BENOY KUMAR BASUMATARY —8ir, we: Lave
not been provided with adequate answer by the hon-
Minister of Parliamentary Affairs. '

Mr. SPEAKER—I want to -make one thing clear; that

the - House was prorogued on 17th of April, 1983 and it
was published in the Gazette on 18th,

. Shri BENOY KUMAR BASUMATARY-Do you agree
Sir, that the House was in session and adjourned Sine  Die-
You have accepted this position. Is it the Ruling ?

. 'Mr. SPEAKER-—This is not Ruling. This information
Is given to the House,

Shri BENOY KUMAR BASUMATARY--Therefore, Sifs
the contention of the Minister has no validity.

Shri- HEMEN DAS—Sir, -our point s that rithe (ri-rﬁils
nance was passed when the House was in Sf’?s.lon’of the
ordinance was not in conformity with the provision
- Constitution. This is our simple understanding:
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Shri ABDUL MUHIB MAZUMDAR ( Minister, Parli-
amentary Affairs ):—Sir, T have said now that the Ministe
has .introduced the Assam Panchayati Raj Bill Ordinance
This. Ordinance is not properly used. The Saving Clause
which has been there in the Bill only can stall the introduc-
tion of the Bill. But I think it is not proper to stall the
Biil like this. To avoid any criticism we want to bring
this Ordinance-

Shri BINOY KUMAR BASUMATARI :—Sri, we are
seised of the issue. This Bill is illegal. Now, this House is
sought to be used to legalise it, in an illegal and unconsti-
tutiona] ways. They want us to bea party to thisillegal
action. :

Shri HEMEN DAS :—Sir, we the members of this
House cannot accept it. Becausec all of us are members of
this House by oath. Apy action taken by this House
should be constitutional. Any action taken under the Assam
Panchayati Raj Act should be all under constitutional Rules
How can you say that this has only little j{to do with
the Ordinance ?

Shri ALTAF HUSSAIN MAZUMDAR : —Mr. Speaker
Sir, the moot point is that the Constitution is not in ques-
tion by this House. This Act is going to decide whether
the Ordinance as has been passed was valid or not. The
Saving Clause is more clear in this respect. So, the vali-
dating act is incorporated and so act or action is done: It
is not about the ordinance and the legislature has got the
‘right and the power to validate any action, ommission or
error done. Now, assuming for the sake of argument, be-
cause that is not the question before us at the moment
that ordinance is invalid, wultra vires, unconstitutional, the
act is done being illegal, inoperative, the invalid Act can
be deleted There is a asoluted nothing against the Assam
Panchyati Raj (Seventh Amendmernt) Bill. There is nothing
to be in conflict with. So, it is perfectly in order and it
should be allowed to be passed.

Shri HEMEN DAS :—Sir, it is perfectly in disorder. By
Section 4 the entire action of the ordinance is beirg tried
to be legalised. Can we here question the Corstitution.
According to the provisions of the Constitution, this ordin-
ance is inoperative. So, it is not in accordance of the
provisions of the Constitution. Here the entire unconstitu-
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tional ordinance has been tried to be approved. Sir, regar-
ding the remark of the Hon. Members, Shri Altaf Hussain
Majumder, I would say that this House has no right to
touch the Constitution; we do not have that power or right.
We are duty bound to work in accordance with the provi-
sions of the Constitution. We are duty bound, legally.
ethically and .morally to work in accordance with  the
provisions of the constitution. If we admit this, then this
part of the Bill which relates to the ordinance cannot be
allowed to be passed here.

Shri KESHAB CHANDRA GOGOI (Minister) :—Sri,
the Assam Panchayati Raj (Seventh Aiendment) Bill is before
us which has been moved by the hon. Minister, Panchayat.
Now a point has been raised whether this can be done In
view of the Section 4 of this Bill. A point has been raised
by the hon. Members whether this ordinance is legal or
consitutional. Sir, this ordinance was passed long back. Sir,
there was a forum which could declare an ordinance
illegal or void Now this House is not sitting in judgement
on the ordinance. [t has not yet been declared illegal or

void by any competent authority. Nobody has takne steps to.

get it so done. In view of that, can ew now say that the
ordinance is void, illegal or unconstitutional. So, whether
this is legal or constitutional, this cannot be questioned

now as this has not been declared as such by any com-
petent authority.

Shri BINOY KUMAR BASUMATARY : -Sir, T want
to refute the point raised by Mr. Gogoi. We do not want
to sit in judgement on the ordinance; that is true. But so
far as our rule book or rules are concerned, that ordinance is
ultra—vires. When we know that this is illegal, there is no
necessity to judge and approach someonc to declara it
illegal. It is of such a common sense that we know that

it is illegal, If this Bill is an independent Bill, why provide
this clause and bring in this ordinance ?

.. Shri GOLOK CHANDRA RAJBONGSHI (Minister):-
Sir, there two issues in this connection. (1) whether the
ordinance was legal or illegal. On this [ think, to discuss
this issue now, time is already over. (2) We are to discuss
the Bill as it is placed. We are only to discuss the merit
and demerit of this Bill as itis today. The hon. members
should not forget that this is the supreme body. So,even
if any juliciary would have declared it u/wra vires we could
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have declared it valid by subsequent enactment. So, to
discuss whether the ordinance was not legally promulgated
is redundant and I think a case which is treated as redun-
dant, which may be treated as illegal, as pointed out cannot
be raised now. We are to raise point whether as 1t is
placed today, that can be accepted or not on the facts or
merits as incorporated in the Bill. ;

Shri HEMEN DAS :—I say that in relation to this
Bill, I am quoting the provision of the Constitution and
say that this is not in accordance of the provisions of the
Constitution, and so no ordinance can be passed if the

"House is in session. The question and scope is not over,

had it been over, we would not have brought it before
the House. You yourself have brought it to the House by
in corporating clause 4 which is called the saving clause and
for this we are not responsible. Whatever we have
said we have not said subjectively. I again say that by
incorporating this clause 4, the ordinance has been made
uncoosntitutional. To say that an ordinance 1S valid or
uncconstitutional I need not go to anybody. But here some
hon. members said that some court should issue a rule
making it ultia vires. Why should we go there? It I8
clearly stated here; even a boy of class VIII can understand
the English of the Constitution. So, in that case why
should we go to other courts. So, Sir, the unconstitutional
part of this Bill cannot be passed by us.

Shri DEVANANDA KONWAR: M: Speaker, Sir, I
heard the arguments and counter-arguments put forward by
poth the sides: The main objective is that the very genesis
of the ordinance whether it is ordinance or a passed bill it
has been promulgated in accordance with the Article of 213-
Honourable Minister, Parliamentary Affairs had made it clear
that it 8 the law of the land that certain invalidate points
can be validated under this Section of the Act. Now the
main Oblectlﬂﬂ_ of Honourable Member Shri Das is that
therc arc ccrtain relation in Section 4 of the Bill that stands
introduced. According to him the ordinance is not according
to the provisions of the Lill. What is nexus of the Bill that
has been sought to be niade in the Bill under Section 4.
it is not a fact that Scction 4 wants to validate the ordi-
ance. It 1s Dot a fact that Section 4 wants to way the ordi-
ance what is interded to be said by Section 4. It is also
not a fact that Section 4 wants to validate certain actions
taken by the Government, The nesus of the present Bill is



e e ——— .

1983) GOVERNMENT BILLS 393

not that 't'he entire ordinance is unconstitutional. Therf:fore
this Bill is only to enact the earljer ordinance, there is no

~attempt, under Section 4, to save or protect the entire

carlier’ ordinance which promulgated earlier. Then again,
Sir, certain action taken, even certain Act passed can be

- validated by certain Act if it is validly passed by the House.

This is the general law of the land. At this point there is no
‘usefull {)urpose of discussing whether the ordinance was valid
or invaliad and the question of not going in time is not

- absolutely- decided here: Now whatis before the House. The

Bill. 1t is not stated here whether this Bill has any link

with - ordinance. This Bill does not indicate as a substitute

Bill stands introduced before the House, This is a separate

of “the ordinance. Honourable Member Shri Das has admi-

tted -the introduction of the Bill. It is not introduced as a
substitute It is an independent Bijl which -will take affect.
There are certain nexus in order to ‘save and protect the
actions that Government had to take in operation of the
ordinanCe.-Ther'e‘fore, Mr. Speaker, Sir, my humble submmi-

_ssion is that the :Bill .can be taken up by the House and'it

already stands introduced.

© Shri Md.' UMARRUDDIN : Mr. Speaker, Sir, I do-not
understand the basic point raised by Honourable Member
Shri Das. The Bill has already been introduced. The Bill
stands" introduced and - this House .18 concerned with the
Bill. This House is not concerned with the validity of the Pan-
chayat Ordinance. . The Honourable Member Shri Das could
have -blocked the introduction of the- Bill. Sir, I quote Rule
68 of the Rules of Procedure and Conduct of Business in
Assam..  Legislative Assembly  which reads- “As soon
as possible after the Government has promulgated an ordi-
nance under Clause (1) of Article 213
printed copies of such” Ordinance shall 'be made available
to the members of the Assembly. Within six weeks from
the re-assembly of the Assembly any member may, after
giving three clear days notice to the Secretary, move a re—
solution. disapproving the Ordinance”. We re-assmble here
after .receipt of the Bill ‘and copies of ordinance. We have
had opportunities to raise objection. But Horourable Mem-
ber Shri Das did not raise objection. He did not avail of
this opportunity: He defaulted his right. Then again, Sir,
Rule 69 (1) reades: “Whenever a Bill seeking to replace an
Ordinance with or without modification is introduced in the
House, there shall be placed before the Hcuse along with
the :Bill a Statement explaining the circumstances which had

. ‘ “, v -
o yW . I PRI

of the Constitution
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= necessitated immediate legislation by Ordinance”. There is

A nothing illegal in this Bill. I cannot sce any violation of

the Constitution, and therefore, objection, according to my
opinion, is not valid and it is untimely.

shri BINOY KUMAR BASUMATARY : Mr- Speaker, Sir,

Mr. Speakerf— Do you have any new point; If yoil want
to speak new points please speak. I do not like much repetition.

Shri BINOY KUMAR BASUMATARY: Mr. Speaker,
Sir, Honourable Member Shri Umnarruddin contradicted himself.

This Bill is coming under Article 213. He has referred
Rule 68 of the Rules of Procedure and Conduct of Busi—
ness in Assam Legislative Assembly: The Rule says speci-
fically: “As soon as possible after the Governor has promul-
ated an Ordinance under clause (1) of Article 13 of the
Coonstitution printed copies of such Ordinance shall be mace
available to the members of the Assembly. Within six weeks
from the re-assembly of the Assembly, any member may,
after giving threc clear days’ notice to the Secretary, move
o resolution disapproving the Ordinance”. Sir, if it 1s an
ordinance how they can claim that it is an independent
Bill- It ‘is a Governor’s Ordinance. Even ordinary people can
jook at the headline of the ordinance that it is not an

independent  Bill-

‘ Shri HEMEN DAS: Mr. Speaker, Sir, some new points
raised by some Honourable Members so I am to answer, Sir. I

g. should be faithfull to the constitution. 1 took oath before you.
gir, I am not going to speak anything about the ordidance. Itis

the ruling party members whe brought this Or.dmance to. 11
gill. Sir, I am not saying anything about the ordinance. Hon'ble
embers of this House arc aware of the fact that when
divs he Assembly is in Session, 10 Ordinance can be promu-—
%45 sated. Even when any Ordinance 18 promulgated by the
5 overnor earlier, it is to be regularised as soon as the Assembly
vill be in Session. Sirl am not challenging the validity of
‘he Ordinance. My point is that when the Aseembly is in
Gession the ordinance can be promulgated by the Governor.
The Hon’ble Member Md. Umaruddin has stated that I
3 - am challenging the validity of the Ordinance. Sir I am not
¥ kv, challenging it.  The Ordinance was made when the Assem-
sl ;
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bly was adjourned sinedie and thercfore I hav raised this
point. The Assembly was adjourned sine-die and it was ot
prorogued. Therefore the Assembly was very much in Session.
So Sir when the Assembly was in Sessioll, under Section 4
of the bill it is to be regularised by the Housc. Therefore
Sir my submission is that the Ordinance which is promul-
gated is to be regularised by the House. I am not challe-
nging the Ordinance. You can pass the Bili because of
your large majority in the House. We have got nothing
to say in this respect becausc we are in microscopic minority.

Shri Md. Umaruddin: Sir the Assembly was adjurned in
28th March 1983 and Ordinance was promulgated on 7th April
1983 when the Assembly was not in Session. Therefore Sir
the point raised by him has no force. The Hon’ble Member
has got ample time to give the Notice but he has not given
the notice. Therefore Sir his point is not effective. The
Hon’ble Member has missed the bus.

Shri HEMEN DAS: Sir, Here the question of missing
the bus does not arise. My point is about the legality of
the Ordinance. Hon’ble Minister, Parliamentary Affairs has
stated that this is to be decided by the Judiciary. Hon’ble
Minister Shri Rajbanshi has stated that the question of
Judiciary does not come here as this House is the Supreme
Body and this House can decide the lssue. Therefore, Sir,
there arg differences of opinion among the “linisters in the
Cabinet. 1, therefore, oppose the Bill and request the Hon’ble
Members of the House ‘0 take into account the whole
thing about the legality of the ordinance- Under Section 4
of this Bill the ordinance is to be regularised by this House

efore any amendment of the Bill is moved. I, therefore,
Oppose the amendment of the Bill-

i ]?J/Ir. SPEAKER‘: Order, Order, T have heard the Hon’bl
andm ‘e_rs. and the Minister—-in-charge of Parliamentary Affa
'3 ister, Revenue. I hold that the Bill does not we
o segahse the ordinance but by the saving clause itwa
ovave and protect certain action domne or taken by f
Bj €ffment. There is no scope to criticise the ordinance as
.. 18 nOot a subtituting Bill. Therefore I holdthat the }

18 1n order and th i 1 i ;
e motion for consideration can be take
up by the Houge,

Now I would like to hear the Minister, Panchay-

¥
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Shri HEMEN DAS : Sir in that case we will walkout
from the House when the legality side of the bill' is not
considered in the light of the points raised by us.

(Shri HEMEN DAS and) ShriPURNA BORO, Hon’ble
Members of the House walked—out from the House).

Shri BINOY KUMAR BASUMATARY: Mr Speaker
Sir, before Hon’ble Minister, Panchayat, gives the reply, we
have got certain points to discuss. Sir how does the
designation of Chairman and the Executive Councilor can
be changed is not indicated. The Bill is Silent in this
respect. Therefore, Sir we want to know how the desig-
nation of the Chairman and the Executive Councilor will
be changed to Chief Administrator ? From the Bill it is
understood that the designation will be as stipulated in the
bill. The whole thing appears to be confusing. There-
fore, Sir I oppose this bill.

Mr. SPEAKER: Now the Hon’ble Minister, Panchayat
will reply.

Shri UPENDRA CH- DAS (Minister)—Sir, I beg to
move that the Assam Panchayati Raj (Seventh Amendment)
Bill, 1983 be taken into consideration.

Mr. SPEAKER—I have not put the motion. You are
requested to reply to the points raised by the hon’be
members as the concerning Minister should reply.

Shri UPENDRA CH. DAS (Minister)—I want to place
before the House that the action by Government is within
the purview of the Act. As election could not be held at
this time Government had to take this action in order to
implement all developmental schemes including 20-point
programme and the work of the Mahakuma Parishads.
Some Office bearers were appointed to run the Mahakuma
Parishads. This has been done as there is provision for
alternative arrangement. And according to this provision. ad-
hoc committees were formed which was given the power
to run the day to day work of the Mahakuma Parishads,

j:fi\ks That is why in order to constitute adhoc committes this

Bill has been brought for the consideration of the House
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Shri BINOY KUMAR BASUMATARI-—Sir, the M_mlstt_:r
~ bhas not replied to my point. As per the Act or this Bill
the office bearer who has been allowed to hold charge of
Mahakuma Parishad should have been Chief j;x_ecutwe
Councillor. But he has designated him as Chief Adm_lmstr'ato']'
Under what Act or Bill he has given such a designation?

Shri KESHAB CHANDRA GOGOI (Minister, Revenue)

- —Whatever nam: may be given, either CEC or Chief

Administrator the meaning is the same. I do not find atly
irregularity committed by the Minister, Panchayat in designa-
ting the office bearers as has been done. : T

Shri BINOY KUMAR BASUMATARI.—We are raising
a discussion oi1 the question of validity of the designation
of the office bearers as per provision of the Act. You
should have. . .. Fary ,

Shri ADDUL MUHIB, MAZUMDAR  (Minister Parlia-
mentary Affairs)—Sir, it is provided in Section 11 of the Bill as
we find at the last proviso wherein it is stated “Provided furl:hcr
that the State Government may, where it is not possible
to ‘hold election for the constitution of new Gaon Parnchayats
imr'nediately after the expiry of the term exiend the said
term for a period not exceeding three months at a time
Subject:to a; maximum period of nine months or make any
alternative arrangement for the purpose of carrying out the
functions of the Gaon Panchayats till the constitution of
new Gaon Panchayats.” Again in Section 22 we find in the
last proviso “Provided further that the State Government
may, where it is not possible to hold election for the con-
stitution of new Mohkuma Parishads immediately after the
cxplry of itheiterm, extend the said term for a period not
exceeding three - months at

period of nine months or make any alternative arrangement
for the pur

Por: POse of carrying oyt the function of the 'MahaRUm,a
arishads till the constitution of new Mahakuma Parishads”.
The objection that has been brought now against the
New committees or the persons who have been put in-chargr
unc_ler the designation of Chief Administrator instead _

Chief Executive Councillor does not hold much force sitice
the “Signation makes no difference. In order to make
alternative array.gement and to constitute ad hoc bodies for
administrative  conyenience the office bearers have been
designated as Chief Administrator. That does. not invalidate
any other provision of the Act. We are designating them -
such under the alternative arrangement. g7

a time suybject t0 a maximum -
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f = Shri BINOY KUMAR BASUMATARI-If by alternative
> #N\' arrangement he mecans random action by the Government
;f they have show their sleeves. We believe they are dictatorial..

Therefore, in protest we ate walking out ofthe House. (Entire
opposition walked out of the House).

Mr. SPEAKER I now put that the Assam Panchayati

£/ Raj (Seventh.umendment) Bill, 1983 be taken into considera-
{' tion. (after a »ause)

The motion is passed.

RM Now item No. 6(b).- There is no amendment to clauses
L:':;_Lf’b 2,3 and 4 of the Bill. I put clauses 2,3 and 4 do form
="~ part of the Bill.

‘j (after a pause)
f' Clauses 2,3 and 4 do form part of the Bill.
5 ; Now I put clause 1, enacting formula and short tit]e

of the Bill do form part of the Bill.

(after a pause)

Clause 1, enacting formula and short title of the Bil]
form part of the Bill. .

Now item No. 6 (c).

: Shri UPENDRA CHANDRA DAS (Minister) - Sir, I
peg to move that the Assam Panchayati Raj (Seventh Amend-

;'ii‘ ment) Bill, 1983 be passed.
§i_’r Mr. SPEAKER —I put the motion before the House

¢ the Assam Panchayati Raj (Seventh Amendment) Bil),
_ %3' be passed.

(after a pause)
The motion is passed and the Bill is passed.

w’% (Cheérs from the Treasury Benches by thumping the
gks)
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The Assembly was then adjourned till 10 AM. on Monday

the 6th June, 1983.

Dated Dispur : P. D. © ARUA,

The 3rd June, 1983 . "rSecrctary,
Assam Legislative Assen.tly

A.Q.P. (L.A.) No, 199/85—1300—29-4-86.
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